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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8274 


ELIZABETH C. PACE, 


v. 

DISTRICT OF COLUMBIA, 


Petitioner, 


Respondent. 


BRIEF ON BEHALF OF THE RESPONDENT 


STATEMENT OF FACTS 

The sole question presented in this appeal is the domicile 
of Charles F. Pace at the time of his death on March 20, 1940. 
Said decedent came to the District of Columbia in 1913 and 
continuously resided in said District until the date of his 
death. 

Decedent had one brother and two sisters, all of whom were 
born in Jacksonville, Florida (Pet. App. 111). After the birth 
of decedent the family removed to Starke, Florida (Pet. App. 
111). Decedent’s brother came to the District of Columbia in 
1899 (Pet. App. 125), and, except for a short time during which 
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he was receiving education in Rome, he remained in the Dis¬ 
trict until his death in 1938 (Pet. App. 124, 125). Decedent’s 
two sisters, one of whom is the petitioner herein, came to the 
District of Columbia in 1910 or 1911, the petitioner, Elizabeth, 
to study music, and her sister, Mary, to be with her (Pet. App. 

120) . The parents of the decedent and the petitioner had died 
prior to 1913 (Pet. App. 120), in which year the decedent sold 
the family home in Florida (Pet. App. 121), gave up his em¬ 
ployment in a bank located in Starke, Florida (Pet. App. Ill), 
and came to the District of Columbia to accept a position in 
the Library of Congress (Pet. App. 111). Decedent’s Govern¬ 
ment salary on coming to Washington was higher than his 
salary in Florida (Pet. App. 123). The furnishings in the 
Florida home were stored in a warehouse which the decedent 
owned in Starke, Florida (Pet. App. 116). No changes were 
made in the property so stored (Pet. App. 123), and upon the 
death of Charles F. Pace such property was appraised at no 
value (Pet. App. 92). 

Upon coming to the District in 1913 the decedent took 
quarters with his two sisters in a boarding house (Pet. App. 

121) . Thereafter, decedent and his two sisters resided in 
apartments in the District of Columbia, the first one being a 
furnished apartment and the later ones being furnished with 
furniture owned by the decedent and his two sisters (Pet. 
App. 123). 

Besides the position in the Library of Congress to which he 
was appointed upon coming to the District, the decedent held 
positions in the Post Office of the Capitol and as a clerk in the 
Disbursing Office of the Senate (Pet. App. 112). In 1915 or 
1916 he was made Financial Clerk of the Senate (Pet. App. 
123), which position he retained until the time of his death 
(Pet. App. 112). 

At the time of his death, decedent owned a number of parcels 
of real estate situated in Florida of the value of approximately 
830,000 (Pet. App. 81-84). Some of these parcels were acquired 



by inheritance and others by purchase or foreclosure of mort¬ 
gages either before or after coming to the District of Columbia 
(Pet. App. 116,122). Such properties were managed by agents 
located in Florida and the rentals from such properties were 
deposited in local Florida banks by attorneys of the decedent 
(Pet. App. 123). In addition to such real property the deced¬ 
ent owned at the time of his death the following intangible 
personal property: Notes secured by mortgages on Florida 
real estate in the approximate amount of $27,000 (Pet. App. 
85-92); deposits in the Atlantic National Bank of Jacksonville, 
Florida, in the approximate amount of $8,400 (Pet. App. 92); 
stocks and bonds located in the District of Columbia in the 
approximate amount of $240,000 (Pet. App. 92, 93); and an 
account in the American Security and Trust Company, Wash¬ 
ington, D. C., in the approximate amount of $189 (Pet. App. 
93). 

Decedent regularly paid his poll taxes and voted in elections 
in the State of Florida (Pet. App. 112, 113). His sister, the 
petitioner herein, did not vote in such elections (Pet. App. 
112 ). 

Five or six years prior to the death of the decedent he re¬ 
ceived, but declined to accept, an offer of a position in a bank 
in Florida which would have paid a higher salary than that 
which he was receiving as Financial Clerk of the Senate (Pet. 
App. 119-120, 125). 

Decedent and the other members of his family were members 
of a church in the District of Columbia (Pet. App. 123). 

Among other evidence offered by the petitioner was an affi¬ 
davit of W. R. McQuaid, President of The Barnett National 
Bank of Jacksonville, Florida (Pet. App. 42-43), to which a 
letter received by McQuaid from decedent is attached, in 
which it is stated that decedent is a citizen of Florida and 
voted there regularly (Pet. App. 45). The affidavit states 
“that any declaration as to citizenship contained in said letter 



was made by said Charles F. Pace freely and voluntarily and 
not on the advice of, or at the request of, affiant” (Pet. App. 
43). The letter of the decedent attached to the affidavit was 
dated December 5, 1939, and was written in response to a 
letter of the said McQuaid dated December 2, 1939, appearing 
on pages 71 to 73 of the Petitioner’s Appendix, in which the 
said McQuaid states: “* * * I presume you are now a resident 
of the District of Columbia and are filing your income tax re¬ 
turns there. I notice the District of Columbia has an inherit¬ 
ance tax, and on an estate of approximately $300,000 this 
w’ould amount to about $20,000; whereas, this amount would 
be saved if you establish your residence in Florida. This should 
not be difficult as you own so much property in Florida and I 
presume the District of Columbia is more lenient than are the 
states in permitting employees of the Government who reside 
all the time in the District to maintain their residence in the 
state from which they came, by filing income tax returns and 
voting in these states ” (Pet. App. 73). It might also be ob¬ 
served that decedent’s letter of December 5, 1939, stated that 
he previously had been filing his Federal income tax returns 
in Baltimore but that he would change to Jacksonville at 
McQuaid’s suggestion (Pet. App. 45). The correspondence 
between McQuaid and decedent contained in the record indi¬ 
cates that both McQuaid and the decedent considered the 
latter to be domiciled in the District of Columbia. Apparently, 
the decedent had not visited the State of Florida for a number 
of years prior to his death (Pet. App. 73). It might also be ob¬ 
served that decedent did not file his last Federal income tax 
return in Jacksonville as McQuaid advised (Pet. App. 119 
and 135). 

Decedent had a substantial estate and was not dependent 
upon the salary which he received as Financial Clerk of the 
Senate (Pet. App. 124). He could have returned to Florida 
at any time he desired. The decedent, together with the other 
members of his family, remained and made his only home in 
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the District from and after 1913. The decedent died in the 
District of Columbia (Pet. App. 103) and his remains, to¬ 
gether with those of the brother and sister who predeceased 
him, are buried in a vault in the District of Columbia (Pet. 
App. 117). The decedent regularly filed returns of his in¬ 
tangible property with the Assessor of the District of Colum¬ 
bia and paid taxes thereon (Pet. App. 101). The District of 
Columbia Income Tax Act imposes a tax upon the income of 
individuals domiciled in the District of Columbia (53 Stat. 
10S7). The decedent reported his income for the calendar 
year 1939 to the Assessor of the District of Columbia and paid 
a tax thereon without protest (Pet. App. 101). Miss Mary S. 
Pace, a sister of the decedent, died on January 15, 1938, while 
residing in the District of Columbia with said decedent and 
the petitioner herein. A return of personal property held 
jointly by the two sisters was filed with the Assessor, District 
of Columbia, and an inheritance tax in the amount of 8200.79 
was paid on account of such jointly held property. All cor¬ 
respondence with the office of the Assessor regarding the tax 
was carried on by Charles F. Pace, and the tax was paid by said 
decedent voluntarily and without protest on February 15, 1938 
(Pet. App. 101). The petitioner, Elizabeth C. Pace, reported 
to the Assessor of the District of Columbia intangibles owned 
by her on July 1, 1938, and paid a tax thereon for the fiscal 
year ended June 30, 1939. Said petitioner also reported her 
income for the calendar year 1939 and paid a tax thereon to the 
Collector of Taxes, District of Columbia, without protest, and 
no claim for refund thereof has been made (Pet. App. 102). 
Said petitioner considers herself a resident of the District of 
Columbia (Pet. App. 117). 

The last will and testament of Charles F. Pace, the decedent, 
states that he is “of the City of Washington, District of Colum¬ 
bia” (Pet. App. 74). 
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ARGUMENT 

The decedent, Charles F. Pace, was domiciled in the District of 
Columbia at the time of his death. 

Prior to 1913, the three other then-living members of 
decedent’s family were residing and making their homes in the 
District of Columbia. In that year the decedent sold the 
family home in Starke, Florida, and removed to the District 
of Columbia. Thereafter, he continuously resided and made 
his only home in the District. It appears that all the living 
members of decedent’s family, including the decedent, were 
domiciled in the District of Columbia and considered them¬ 
selves so domiciled. 

The decedent’s older brother was a Catholic priest. He 
came to the District in 1899, and, except for a short period 
during which he received education in Rome, he remained at 
the Catholic University in the District of Columbia until his 
death in 1938. There would seem to be no question that he 
was domiciled in the District. 

The decedent’s sister, Mary, maintained her only home in 
the District from 1910 or 1911 until her death in 1938. The 
decedent, Charles, voluntarily paid District inheritance taxes 
upon the transfer of her intangible property, and he obviously 
considered her to be domiciled in the District. 

The petitioner, Elizabeth, has paid intangible and income 
taxes to the District, and testified at the hearing before the 
Board of Tax Appeals that she considers herself to be a resident 
of the District. 

The decedent, Charles F. Pace, sold his home in Starke, 
Florida, in 1913, and thereafter had no home except the one 
which he continuously maintained in the District. His church 
membership was transferred to the District. He stated in his 
will that he was “of the City of Washington, District of Colum¬ 
bia”. He paid intangible and income taxes in the District, 
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and died a resident of the District. The fact that he was a 
lawyer adds significance to the payment of intangible and in¬ 
come taxes in the District. 

The statement in the letter to W. R. McQuaid, President of 
The Barnett National Bank of Jacksonville (Pet. App. 45), 
that decedent was a citizen of Florida was inspired by this 
banker friend, who suggested that decedent change his domicile 
from the District of Columbia to Florida in order to avoid the 
payment to the District of inheritance taxes, and with the 
further thought that such change would give to McQuaid’s 
bank the business of handling decedent’s estate (Pet. App. 71- 
73). It might be pointed out that although the decedent stated 
that he would consider McQuaid’s advice and would discon¬ 
tinue filing his Federal income tax returns in Baltimore, and file 
them in Jacksonville, he took no action whatever to indicate 
that he desired to establish his domicile in Florida. 1 His last 
Federal income tax return was thereafter filed in Baltimore. 
The only inference to be drawn from petitioner’s actions is 
that he considered McQuaid’s advice and decided to retain 
his domicile in the District. 

Petitioner takes the view that the decedent was domiciled 
in the State of Florida, but fixes no place in that State as 
decedent’s domicile. Domicile must be at a definite place. 
The only place in Florida where decedent could have claimed 
domicile is the town of Starke. The record contains no evi¬ 
dence whatever that decedent had any intention to return to 
Starke. The property which decedent owned in the town of 
Starke was inherited by him (Pet. App. 122) and he acquired 
no property there after he came to Washington (Pet. App. 
116). The petitioner testified that decedent had stated that 
if he returned to Florida he would live in either St. Augustine, 
Jacksonville, or Starke (Pet. App. 114). The decedent had no 


1 Even if decedent had followed McQuaid’s advice, he could not have 
changed his domicile to Florida without actually physically removing to 
that State. 
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fixed and definite intention to return even to the State of 
Florida, and certainly had no fixed and definite intention to 
return to the town of Starke. 

CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
the decedent, Charles F. Pace, was domiciled in the District 
of Columbia at the time of his death, and that the decision 
of the Board of Tax Appeals should be affirmed. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1942 


No. 8274 


ELIZABETH C. PACE, Petitioner , 

v. 

DISTRICT OF COLUMBIA, Respondent. 


Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia. 


REPLY BRIEF FOR PETITIONER. 


STATEMENT OF FACTS. 

The facts set forth in the “Statement of Case. Facts.”, 
pages 2 to 5, inclusive, of Brief and Appendix for Peti¬ 
tioner, constitute the statement of facts here. 



2 


ARGUMENT. 

The Decedent, Charles F. Pace, Was at no Time During 1 His 
Life Domiciled in the District of Columbia, His Domi¬ 
cile from Birth Until Death Being in the State of 
Florida. 

It is the Petitioner’s contention that her case was pre¬ 
sented in her original brief for review of decision of the 
Board of Tax Appeals of the District of Columbia, and the 
brief of the Respondent does not require a lengthy reply. 
It requires, rather, a clarification of certain portions of 
the evidence presented by the Respondent, which evidence 
is the basis of its argument. This evidence, without clari¬ 
fication, might be misleading to the Court, if additional 
parts of the record are not also considered. 

It is quite evident from the brief of the Respondent that 
it has no fault to find with the authorities cited in Petition¬ 
er’s original brief, nor, apparently, the application of those 
authorities so cited to the applicable facts. 

Respondent concludes its argument with the statement: 
“The decedent had no fixed and definite intention to return 
even to the State of Florida, and certainly had no fixed and 
definite intention to return to the Town of Starke.” Ap¬ 
parently, this conclusion is based upon the fact that de¬ 
cedent’s older brother, a Catholic priest, and his sisters 
appeared to be residents of the District of Columbia, and, 
upon the letter written by decedent to Mr. W. R. McQuaid, 
president of The Barnett National Bank (Appellant’s App. 
45 and 46), Respondent would have the Court believe that 
this letter to Mr. McQuaid was inspired by Mr. McQuaid, 
and also written at his suggestion, in order to avoid the Dis¬ 
trict of Columbia’s inheritance taxes. It is to be noted 
that the affidavit in evidence of Mr. McQuaid, which, by the 
stipulation, is to be received as though Mr. McQuaid testi¬ 
fied in person (Appellant’s App. 42 and 43), is not contra¬ 
dicted, nor is there any proof that Mr. McQuaid ever sug¬ 
gested that the decedent write such a letter as referred to 
by the Respondent. On the contrary, Mr. McQuaid stated 
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that the decedent’s letter was freely and voluntarily writ¬ 
ten, without solicitation on the part of Mr. McQuaid (Ap¬ 
pellant’s App. 42 and 43). In this letter, Mr. Pace, the de¬ 
cedent, stated that he was at the time of writing the letter, 
and had always been, a citizen of the State of Florida, and 
even assigned his reasons why he was a citizen, in that he 
regularly voted there, and, as for his payment of income 
tax at Baltimore, little weight should be attached thereto, 
for the uncontradicted evidence shows that decedent stated 
he had done that because Baltimore was “where many 
Federal employees here pay” (Appellant’s App. 45 and 
46). 

The Respondent points out that the decedent could havej 
returned to Florida at any time he desired, as he had a sub 
stantial income. The Respondent apparently overlooks the 
testimony of Petitioner, which was uncontradicted, that 
on several occasions before his death, decedent expressed 
a desire to retire from his Federal position and to return 
to the State of Florida, but was persuaded not to retire by 
his friends in the Senate (Appellant’s App. 125). In not con¬ 
sidering such evidence in its brief, Respondent has, in factj 
attempted to penalize the decedent because of his loyalty 
to the members of the United States Senate. The uncon ¬ 
tradicted testimony of Petitioner is most clear as to dece¬ 
dent’s intention to maintain his citizenship. She testi¬ 
fied that year after year she and other members of the 
family sought to get decedent to acquire a home in the Disj- 
trict, “but Charlie (the decedent) always opposed it, ancjl 
said he didn’t want to buy a home in Washington because 
he was going back to Florida as soon as he left his place a 
the capitol * * * because the climate here was too hot fo 
him and we just abandoned the idea of building a home.’ 
(Appellant’s App. 114.) This is further borne out by th^ 
uncontradicted testimony of witness William E. Schoole 
(Appellant’s App. 119, 120). And, even when offered thk 
post of Comptroller General, decedent was firm in his in¬ 
tention that he was “not going to make Washington m^ 
permanent home” (Appellant’s App. 115). 


This evidence being uncontradicted and true, why then 
does the Respondent place such weight upon the domicile 
of decedent’s brother and sisters? Their domiciles are not 
in issue. This evidence demonstrates the fact as well as 
every other action of the decedent that in spite of his 
brother’s and sisters’ wishes, he was going to return to 
the State of Florida at a time when his Federal employ¬ 
ment ended. 

Great stress is laid by the Respondent upon decedent’s 
burial in a vault. This stress is unwarranted in view of 
the fact that it is shown to be a temporary receiving vault, 
and Petitioner’s statement that decedent’s and his brother’s 
and sister’s permanent burial will be in the family plot in 
Florida (Appellant’s App. 117). 

The situation of decedent was very closely analogous to 
that of the petitioner in the case of Beedy v. District of Co¬ 
lumbia,, 126 Fed. 2d 647, which this Court decided in the 
light of the Supreme Court’s decision in District of Co¬ 
lumbia v. Murphy , 314 U. S. 449, 62 Supp. Ct. 303, 86 L. Ed. 

-. In fact, this case, with inconsequential exceptions, 

very closely parallels the statement of facts this Court 
stated in the Beedy case (126 Fed. 2d 648). If anything, 
decedent’s claim of domicile in Florida was, because of his 
continuance in Government employment, stronger than the 
claim of Maine domicile in the Beedy case. Despite this, 
and despite the fact that the Beedy decision was known to 
the Board of Tax Appeals at the time of rendering its de¬ 
cision here appealed from (Appellant’s Brief, 3), the Board 
of Tax Appeals has ruled adversely to Petitioner. 

We believe we can fairly quote this Court’s language 
used the Beedy case that 

“ . . . not only is the conclusion wholly unsupported 
by the evidence, but it is contrary to the law laid down 
by us in the Sweeney case and by the Supreme Court 
in the Murphy case. We said in the former that there 
must be a conjunction of physical presence and animus 
manendi in the new place to bring about a domiciliary 
change. And likewise the Supreme Court, in the latter, 
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held that one in Government employment does not ac¬ 
quire a domicile here simply by coming into the Dis¬ 
trict to live 1 for an indefinite period of time’ (62 Sup. 
Ct. 309). This is no more than the recognition of the 
rule, again and again approved by the Supreme Court, 
that to effect the change there must be 1 the absence 
of any present intention of not residing there perma¬ 
nently or indefinitely’ ” 

and apply such language to this case, with the same results. 

CONCLUSION. 

In view of the foregoing, as well as of the Petitioner’s 
original brief, it is respectfully submitted that the decedent, 
Charles F. Pace, was bona fidedly domiciled in the State of 
Florida, the state of his nativity and origin, which legal 
domicile he never abandoned nor relinquished during his 
lifetime, but, on the contrary, had ever and always de¬ 
clared by act and deed—, and, by his temporary sojourn 
within the District of Columbia for the purpose of render¬ 
ing service to the United States Government, he cannot be 
deprived of his legal domicile in the State of Florida. We 
respectfully submit, therefore, in accordance with the stip¬ 
ulation made by and between the Petitioner and Respon 
dent, that all taxes paid by the Petitioner under protest to 
the District of Columbia should be refunded. 

Respectfully submitted, 


George H. ETapp, 

Elmer E. Hazard, 

George W. Thames, 

Attorneys for Petitioner. 



